§415.170

the organized medical staff of the hos-
pital (or, if the services are furnished
in the hospital by the faculty of a med-
ical school, to a fund as may be des-
ignated by the faculty), if the following
conditions are met:

(1) The hospital (or medical school
furnishing the services under arrange-
ment with the hospital) incurs no ac-
tual cost in furnishing the services.

(2) The hospital has an agreement
with CMS under part 489 of this chap-
ter.

(3) The intermediary, or CMS as ap-
propriate, has received written assur-
ances that—

(i) The payment is used solely for the
improvement of care of hospital pa-
tients or for educational or charitable
purposes; and

(ii) Neither the individuals who are
furnished the services nor any other
persons are charged for the services
(and if charged, provision is made for
the return of any monies incorrectly
collected).

(b) Definition of a fund. For purposes
of paragraph (a) of this section, a fund
is an organization that meets either of
the following requirements:

(1) The organization has and retains
exemption, as a governmental entity or
under section 501(c)(3) of the Internal
Revenue Code (nonprofit educational,
charitable, and similar organizations),
from Federal taxation.

(2) The organization is an organiza-
tion of physicians who, under the
terms of their employment by an enti-
ty that meets the requirements of
paragraph (b)(1) of this section, are re-
quired to turn over to that entity all
income that the physician organization
derives from the physician services.

(c) Status of a fund. A fund approved
for payment under paragraph (a) of this
section has all the rights and respon-
sibilities of a provider under Medicare
except that it does not enter into an
agreement with CMS under part 489 of
this chapter.

§415.170 Conditions for payment on a
fee schedule basis for physician
services in a teaching setting.

Services meeting the conditions for
payment in §415.102(a) furnished in
teaching settings are payable under the
physician fee schedule if—
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(a) The services are personally fur-
nished by a physician who is not a resi-
dent; or

(b) The services are furnished by a
resident in the presence of a teaching
physician except as provided in §415.172
(concerning physician fee schedule pay-
ment for services of teaching physi-
cians), §415.174 (concerning an excep-
tion for services furnished in hospital
outpatient and certain other ambula-
tory settings), §415.176 (concerning
renal dialysis services), and §415.184
(concerning psychiatric services), as
applicable.

§415.172 Physician fee schedule pay-
ment for services of teaching physi-
cians.

(a) General rule. If a resident partici-
pates in a service furnished in a teach-
ing setting, physician fee schedule pay-
ment is made only if a teaching physi-
cian is present during the key portion
of any service or procedure for which
payment is sought.

(1) In the case of surgical, high-risk,
or other complex procedures, the
teaching physician must be present
during all critical portions of the pro-
cedure and immediately available to
furnish services during the entire serv-
ice or procedure.

(i) In the case of surgery, the teach-
ing physician’s presence is not required
during opening and closing of the sur-
gical field.

(ii) In the case of procedures per-
formed through an endoscope, the
teaching physician must be present
during the entire viewing.

(2) In the case of evaluation and man-
agement services, the teaching physi-
cian must be present during the por-
tion of the service that determines the
level of service billed. (However, in the
case of evaluation and management
services furnished in hospital out-
patient departments and certain other
ambulatory settings, the requirements
of §415.174 apply.)

(b) Documentation. Except for services
furnished as set forth in §§415.174 (con-
cerning an exception for services fur-
nished in hospital outpatient and cer-
tain other ambulatory settings), 415.176
(concerning renal dialysis services),
and 415.184 (concerning psychiatric
services), the medical records must
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document the teaching physician was
present at the time the service is fur-
nished. The presence of the teaching
physician during procedures may be
demonstrated by the notes in the med-
ical records made by a physician, resi-
dent, or nurse. In the case of evalua-
tion and management procedures, the
teaching physician must personally
document his or her participation in
the service in the medical records.

(c) Payment level. In the case of serv-
ices such as evaluation and manage-
ment for which there are several levels
of service codes available for reporting
purposes, the appropriate payment
level must reflect the extent and com-
plexity of the service when fully fur-
nished by the teaching physician.

§415.174 Exception: Evaluation and
management services furnished in
certain centers.

(a) In the case of certain evaluation
and management codes of lower and
mid-level complexity (as specified by
CMS in program instructions), carriers
may make physician fee schedule pay-
ment for a service furnished by a resi-
dent without the presence of a teaching
physician. For the exception to apply,
all of the following conditions must be
met:

(1) The services must be furnished in
a center that is located in an out-
patient department of a hospital or an-
other ambulatory care entity in which
the time spent by residents in patient
care activities is included in deter-
mining intermediary payments to a
hospital under §§413.75 through 413.83.

(2) Any resident furnishing the serv-
ice without the presence of a teaching
physician must have completed more
than 6 months of an approved residency
program.

(3) The teaching physician must not
direct the care of more than four resi-
dents at any given time and must di-
rect the care from such proximity as to
constitute immediate availability. The
teaching physician must—

(i) Have no other responsibilities at
the time;

(ii) Assume management responsi-
bility for those beneficiaries seen by
the residents;

(iii) Ensure that the services fur-
nished are appropriate;
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(iv) Review with each resident during
or immediately after each visit, the
beneficiary’s medical history, physical
examination, diagnosis, and record of
tests and therapies; and

(v) Document the extent of the teach-
ing physician’s participation in the re-
view and direction of the services fur-
nished to each beneficiary.

(4) The range of services furnished by
residents in the center includes all of
the following:

(i) Acute care for undifferentiated
problems or chronic care for ongoing
conditions.

(ii) Coordination of care furnished by
other physicians and providers.

(iii) Comprehensive care not limited
by organ system, or diagnosis.

(6) The patients seen must be an
identifiable group of individuals who
consider the center to be the con-
tinuing source of their health care and
in which services are furnished by resi-
dents under the medical direction of
teaching physicians.

(b) Nothing in paragraph (a) of this
section may be construed as providing
a basis for the coverage of services not
determined to be covered under Medi-
care, such as routine physical check-
ups.

[60 FR 63178, Dec. 8, 1995, as amended at 61
FR 59554, Nov. 22, 1996; 70 FR 47490, Aug. 12,
2005]

§415.176 Renal dialysis services.

In the case of renal dialysis services,
physicians who are not paid under the
physician monthly capitation payment
method (as described in §414.314 of this
chapter) must meet the requirements
of §§415.170 and 415.172 (concerning phy-
sician fee schedule payment for serv-
ices of teaching physicians).

§415.178 Anesthesia services.

(a) General rule. An unreduced physi-
cian fee schedule payment may be
made if a physician is involved in a sin-
gle anesthesia procedure involving an
anesthesia resident. In the case of an-
esthesia services, the teaching physi-
cian must be present during all critical
portions of the procedure and imme-
diately available to furnish services
during the entire service or procedure.
The teaching physician cannot receive
an unreduced fee if he or she performs



